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Thi s appeal has been taken in accordance with 46 U. SC. 7702
and former 46 CFR 5.30-1 (currently 46 CFR Part 5, Subpart J).

By order dated 18 June 1985, an Adm nistrative Law Judge of
the United States Coast Guard at Norfolk, Virginia, revoked
Appel lant's merchant mariner's docunment upon finding proved a
charge of m sconduct. The charge was supported by three
speci fications which alleged that appellant, while serving as A B.
on board the S.S. STONEWALL JACKSON, on or about 1 February 1985
wrongfully failed to performhis duty as | ookout by being asleep on
wat ch; on or about 3 February 1985 wongfully failed to performhis
duty as | ookout by not tinely relieving the watch; and on or about
19 February 1985 had in his possession narijuana.

The hearing was held at Norfolk, Virginia, on 19 Mirch, 2
April, 24 April, 15 My, and 21 WMy 1985. At the hearing,
Appel I ant was represented by professional counsel and entered a
pl ea of not guilty to the charges and supporting specifications.

The Investigating Oficer introduced in evidence five exhibits
and the testinony of one witness. In defense, Appellant testified
on his own behal f, and introduced in evidence one exhibit and the
testi nony of one additional w tness.

The Adm nistrative Law Judge rendered a witten Decision and
Order on 18 June 1985. He concl uded the charge and specifications
of m sconduct had been proved and revoked Appellant's docunent.

The conpl ete Decision and Order was served on 24 June 1985.
On 18 June 1985, Appellant filed a notice of appeal and requested
a tenporary docunent pendi ng appeal. The Adm nistrative Law Judge
deni ed the tenporary docunent request by order dated 21 June 1985
and Appellant appeal ed. The Commandant on 6 Septenber 1985
affirmed this decision of the Admnistrative Law Judge. Appea
Deci sion No. 2405 (LEON)

Appeal was tinely perfected on 20 Novenber 1985.



FI NDI NGS OF FACT

At all relevant tinmes on 1, 3 and 19 February 1985, Appell ant
was serving as an Abl e-Bodi ed Seaman under the authority of his
docunent aboard the S.S. STONEWALL JACKSON. The STONEWALL JACKSON
is an 812 foot |ong, 28,580 ton, docunented U. S. freight vessel
engaged i n overseas service.

On 1 February 1985, Appellant was serving as |ookout on the
2000- 2400 wat ch. At approximately 2113, the Third Mate on the
bri dge observed Appellant seated on the forecastle with his head
down. This observation was confirned by the hel nsman. At 2130,
the Third Mate notified the Mster as to what he had seen,
wher eupon the Master proceeded i medi ately to the forecastle. The
Mast er observed Appel |l ant asleep for a period of approximately five
m nutes before summoning the Chief Mate to the scene to further
corroborate the offense.

On 3 February, the Third Mate notified the Mster at
approximately 2005 that Appellant had no yet relieved the bow
| ookout . In an attenpt to |ocate Appellant, the Master an the
Chief Mate checked Appellant's room as well as the crews
recreational room They then proceeded to the room of a fenale
menmber of the crew and there discovered Appellant partially
undr essed.

On 19 February 1985, a search of the STONEWALL JACKSON was
conducted by the master and the Chief Mate for the purpose of
| ocating unl awful contraband. Wien they searched Appellant's room
the Master found an inch-long marijuana cigarette in a piece of
cel | ophane paper in the pocket of a pair of shorts hanging on the
wal | . The Chief Mate found an enpty cigarette-papers packet in
Appel l ant' s wast ebasket. The Master confiscated the cigarette and
placed it in his safe. These incidents were recorded in the ship's
|l og on 19 February 1985.

The cigarette remained in the safe until it was turned over to
a U S Custons Service boarding officer when the vessel arrived in
Norfol k on 26 February. The officer field tested the cigarette and
the results were positive for marijuana. The results of the field
test were entered in the ship's |og on 26 February 1986.

The remai nder of the marijuana cigarette was destroyed by the
Custons Service in accordance with standard procedures.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. Appel l ant argues generally that the
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specification alleging possession of marijuana was not proved since
t he hearing procedures were fundanentally unfair and a violation of
due process of |aw Appel l ant asserts the followng specific
grounds for appeal:

1. The third specification was inproperly proved by reliance
al nost exclusively on inadm ssi bl e hearsay evi dence;

2. The Coast CGuard failed to prove that the substance taken
from Appellant's room was the same substance |later tested by the
Custons O ficer; and

3. The "attorney" presenting the Coast Guard' s case
inproperly acted as a w tness agai nst Appellant during the course
of the hearing.

APPEARANCE: Richard Gabriele, Esq., of Schulman & Altman, 84
WlliamSt., suite 1501, New York, N. Y. 10038

CPI NI ON
I

Appel | ant does not deny the first two m sconduct
specifications, alleging that he was asleep while standing his
| ookout watch on 1 February 1985 and that he failed to relieve the
watch on 3 February 1985. Appel I ant argues only that proof of
these two specifications alone would not have resulted in the
revocation of his docunent. Appel lant primarily chall enges the
proof of the third specification, which alleges possession of
mar i j uana.

Appel I ant asserts that the log entries detailing the offense
alleged in the third specification were inadm ssi bl e hearsay.

Strict adherence to the Federal Rules of Evidence, however, is
not required in suspension and revocation proceedings (46 CFR
5.537, formerly 46 CFR 5.20-95 (a)), and hearsay evidence is not,
as Appel l ant urges, inadm ssible. Appeal Decision 2183 (FAI RRALL),
appeal dismssed on Coast Quard notion sub nom Commandant V.
Fairall, NTSB Order EM 89 (1981).

At the hearing, the Investigating Oficer introduced certified
copies of the log entries detailing the discovery of the marijuana
cigarette on February 19, and the results of the field test
conducted on February 26. The log entries were nade in substanti al
conpliance with the requirenents of 46 U . S.C. 11502. Accordingly,
such entries are admssible in evidence. 46 CFR 5.20-107(a). "
The evidentiary weight to be given such entries is determned
separately in each case; however, they may constitute substanti al
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evidence to support findings. See Appeal Decision 2117 (AGJ LAR)
and 2133 (SANDLIN)." Appeal Decision 2289 (ROGERS)

Appel | ant contends further that he was denied the right to due
process since the adm ssion of vessel log entries denied himthe
opportunity to confront and cross-exam ne those who nmade the
entries.

As noted above, the vessel |log entries are adm ssi bl e under
the applicable regulations. At the time the charge was served, the
| nvestigating Oficer advised Appellant that he charge was served,
the Investigating Oficer advised Appellant that he had the right
to have wtnesses subpoenaed in his behalf. (Exhibit No.1
(Affidavit of Service)). At the outset of the hearing, the
Adm ni strative Law Judge told Appellant he could request the
calling of additional wtnesses. TR-3. See also 46 CFR 5. 20-45.
"Appel l ant may not now conplain since he failed to request these
W t nesses when given the opportunity at the hearing."” Appea
Decision 2403 (BERGER). The record does not show, and Appell ant
does not claim that he ever requested that the authors and
custodi ans of the vessel logs be called as wtnesses. Appellant
does not claim that he ever requested that the authors and
custodi ans of the vessel logs be called as wtnesses. Appellant
"has cited no authority to support the proposition that the authors
and custodi ans nust be produced as w tnesses where not requested.”
Appeal Decision 2403 (BERGER); cf. Commandant v. M ntz, NTSB Order
No. EM 110 (1984).

(Reversible error where Appellant's request for subpoenas of two
W t nesses was deni ed.)

Appel | ant next argues the Coast Guard failed to prove that the
substance taken from Appel lant's room was the sane substance |ater
tested by the Custons O ficer. Appellant again asserts that the
vessel log entry was inadm ssible hearsay and accordingly that no
chain of custody can be proved.

The vessel log entry on 26 February 1985 (Log Page 20L) stated
that the marijuana "confiscated fromLeon was placed in the nmasters
[sic] safe and remained there until turned over to 1> Custons on
2-26-85." As previously noted, the entry is adm ssible under 46
CFR 5.20-107(a). Appeal Decisions 2417 (YOUNG and 2289 (ROGERS).
The Custons Oficer testified at the hearing that the cigarette was
renoved fromthe safe and handed to hi m whereupon he conducted a

field test on the cigarette. From this evidence, the
Adm ni strative Law Judge determ ned that the third specification
was proved. | find no reversible error in this determ nation, and
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it wll not be disturbed on appeal.
11

Appellant's final argunent asserts that the "attorney"
presenting the Coast Guard's case inproperly acted as a wtness
agai nst Appellant in three instances during the course of the
heari ng. Those three instances involved (1) the Investigating
Oficer's certification of the vessel log entries, (2) the
| nvestigating Oficer's affidavit of service concerning the charges
and instructions given to Appellant relative to his rights at the
hearing, and (3) statenments concerning the timng of certain
(unidentified) occurrences aboard the S. S. STONEWALL JACKSON and
whet her the Coast Quard charges were served prior to or subsequent
to Appellant's discussion with the Custons boarding officers.
Appel l ant's assertions here are without nerit.

The applicable regulations found in 46 CFR Part 5 contenpl ate
that the Investigating Oficer in these proceedings will have
certain duties and responsibilities. These include certification
of extracts from |l ogbooks (46 CFR 5. 20-106) and i nform ng Appel | ant
of his rights in the proceedings (46 CFR 5.05-25). The ot her
statenents about which Appellant conplains consisted of the
| nvestigating O ficer's argunment on Appellant's notions, and did
not constitute evidence.

The actions of the Investigating Oficer here were not only
perm ssi ble, but were entirely proper.

CONCLUSI ON
Havi ng reviewed the entire record and consi dered Appellant's
argunents, | find that Appellant has not established sufficient
cause to disturb the findings and conclusions of the Admnistrative
Law Judge. The hearing was conducted in accordance wth the

requi renents of applicable regul ations.
ORDER

The order of the Adm nistrative Law Judge dated 18 June 1985
at Norfolk, Virginia, is AFFI RVED

J. C IRWN
Vice Admral, U S. Coast Cuard
ACTI NG COVVANDANT

Si gned at Washington, D.C. this 4th day of Septenber, 1986.



